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Hei timatanga korero
Introduction

[1] On 14 May 2024, we dismissed this appeal. Ms Hughes KC, for the respondents,
sought costs. We directed both parties to file submissions on costs. Ms Hughes filed
submissions as directed. Ms Pokere-Phillips did not. Instead, she filed an appeal against our
decision with the Court of Appeal. We adjourned the question of costs pending the outcome

of that appeal.

[2] The Court of Appeal dismissed Ms Pokere-Phillips’ appeal. We then directed Ms

Pokere-Phillips to respond on costs. She has now done so.

[3] In this judgment, we first decide whether to award costs. If we do, we then consider

how much to award.

Me tono e matou he utu?
Should we award costs?

[4] When deciding whether to award costs, the following principles apply:*
@ The Court has an absolute and unlimited discretion as to costs.
(b)  Costs normally follow the event.

(©) A successful party should be awarded a reasonable contribution to the costs

that were actually and reasonably incurred.

(d  The Court has a role facilitating amicable ongoing relationships between
parties involved together in land ownership. Sometimes this may make an
award of costs inappropriate. However, where litigation has been conducted
similarly to litigation in the ordinary courts, the same principles regarding

costs will apply.

(e There is no basis to depart from the ordinary rules where the proceedings were
difficult and hard fought, and where one party succeed in the face of serious

and concerted opposition.

! Manuirirangi v Paraninihi Ki Waitotara Inc — Paraninihi Ki Waitotara (2002) 15 Aotea Appellate MB
64 (15 WGAP 64).
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[5] Although Mrs Pokere-Phillips engaged counsel for the appeal, she has responded on
costs in person. She invites us to consider whether it is appropriate to award costs in this

case. We consider that costs should be awarded.

[6] Ms Pokere-Phillips, and the trustees, have an ongoing relationship concerning this
land. However, this litigation was conducted in a similar manner to that in the mainstream
courts. Ms Pokere-Phillips engaged counsel and raised a number of legal arguments as
grounds for the appeal. That included an allegation that the lower Court was conflicted, and
that the exercise of the discretion to award costs in the lower Court was unreasonable and
unlawful. Ms Pokere-Phillips maintained those arguments in the face of serious and

concerted opposition from the trustees.

[7] There is no basis to depart from the ordinary approach that costs follow the event.

He aha ra nga utu e tika ana kia tonoa?
What amount of costs should be awarded?

[8]  When deciding quantum, the following principles apply:?
@) The Court has a broad discretion.

(b)  The Court should look to what is just in the circumstances and in doing so

should have regard to:
(i)  the nature and course of the proceedings;
(if)  the importance of the issues;
(iii)  the conduct of the parties; and

(iv)  whether the proceedings were informal or akin to civil litigation.

(©) If a party has acted unreasonably—for instance by pursuing a wholly
unmeritorious and hopeless claim or defence—a more liberal award may be

made at the discretion of the Judge, but there is no invariable practice.

Manuirirangi, above n 1.



2026 Maori Appellate Court MB 168

(d  Where the unsuccessful party has not acted unreasonably, they should not be
penalised by having to bear the full party and party costs of their adversary as

well as their own solicitor and client costs.

(e The Court’s discretion regarding the level of contribution is broad but a
reasonable contribution will seldom be as little as 10 percent and a
contribution as large as 80 percent or 90 percent will seldom be reasonable

on an objective analysis.

[9] Ms Hughes argues that scale costs in the High Court Rules provides an award of
$9,864.00 for an appeal of this nature. However, her actual costs amount to $2,600.20. Ms
Hughes submits that an award of $2,600.20 is appropriate in this case.

[10] Ms Pokere-Phillips does not specify an amount she says is reasonable. She submits

that any award should be confined to a modest scale-based assessment.

[11] As Ms Hughes has pointed out, scale costs in this case greatly exceed actual costs.
We cannot award costs that exceed actual costs and so the scale in the High Court Rules
provide little assistance here. Those scale costs do demonstrate how modest, and reasonable,

Ms Hughes actual costs are.

[12] We also consider that Ms Pokere-Phillips’ conduct during the appeal is relevant to
quantum. As we set out in our 2024 judgment, the appeal only challenged Judge Warren’s
decision of 6 June 2023. Despite that, Ms Pokere-Phillips, through her counsel, attempted to
raise issues outside the scope of the appeal. She also sought to introduce new evidence even
though she had not applied to do so pursuant to the Maori Land Court Rules. It was not open
to her to do either. Doing so required Ms Hughes to respond to additional issues that were
not properly raised on appeal. The issues Ms Pokere-Phillips did raise in the notice of appeal

had little merit. All of her arguments were wholly unsuccessful.

[13] Generally, a party should be awarded a reasonable contribution to the costs that were
actually and reasonably incurred. An award of 90 percent will seldom be reasonable on an

objective analysis. Despite that, we consider a 90 percent contribution is reasonable here
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given Ms Pokere-Phillips’ conduct, the lack of merit to the appeal, and the modest amount

of costs actually incurred.

Whakataunga
Decision

[14] Pers 79 of Te Ture Whenua Maori Act 1993, we order Donna Pokere-Phillips to pay
costs to the trustees of Te Hanataua Ahu Whenua Trust in the amount of $2,340.18.

| whakapuakina i te 4.00pm i Te Whanganui-a-Tara i te tuaono o nga ra o Maehe i te tau
2026.

C L Fox (Presiding) S F Reeves M P Armstrong
CHIEF JUDGE JUDGE
JUDGE



