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Introduction 

1. This is the decision of the Tribunal on the entitlement to participate at the hearings for the 
Wai 85 and Wai 429 applications for binding recommendations concerning Crown Forest 
and SOE land of those settled groups with interested party status.  

2. The Tribunal granted Raukawa Settlement Trust and the Rangitāne Tū Mai Rā Trust 
interested party status for the Wai 85 application by memorandum-directions dated 29 May 
2018 (Wai 863, #2.534) and 18 June 2018 (Wai 863, #2.539). The Rangitāne Tū Mai Rā 
Trust has also sought interested party status in the Wai 429 application (see memorandum 
dated 29 August 2018 (Wai 863, #2.565(a))).  

3. In a memorandum dated 29 June 2018 (Wai 863, #2.543), the applicant in Wai 85 raised 
the issue as to whether the settlement legislation enacting the settlements of groups 
seeking to participate in the Tribunal’s inquiry into their application precluded those groups’ 
participation as interested parties. The issue was the subject of discussion at an 
interlocutory teleconference that occurred on 10 September 2018. The presiding officer 
directed parties involved in both the Wai 85 and Wai 429 applications to file submissions 
(Wai 863, #2.570).  

4. Now, the Tribunal has received the submissions of counsel for the Raukawa Settlement 
Trust, Rangitāne Tū Mai Rā Trust, the Crown, the Wai 429 applicants and the Wai 85 
applicants on the entitlement to participate at hearings of those interested parties who 
have already settled their historical Treaty claims with the Crown.  

5. Set out below is a summary of the submissions, the Tribunal’s analysis of the legal 
questions raised, and its decision. 

Submissions on the entitlement to be heard of interested parties that have settled 

6. Section 8C of the Treaty of Waitangi Act 1975 provides that ‘any Māori who satisfies the 
Tribunal that he or she, or any group of Māori of which he or she is a member, has an 
interest in the inquiry apart from any interest in common with the public’ is entitled to 
appear and be heard in relation to applications for the resumption of land transferred to or 
vested in a State enterprise. Section 8HD has an equivalent provision for applications for 
resumption of Crown forest land. However, s 17 of the Raukawa Claims Settlement Act 
2014, and s 17 of the Rangitāne Tū Mai Rā (Wairarapa Tamaki nui-ā-Rua) Claims 
Settlement Act 2017, both provide that ss 8A to 8HJ of the Treaty of Waitangi Act 1975 do 
not apply ‘for the benefit of’ the settled group.  

Raukawa Settlement Trust 

7. Counsel for the Raukawa Settlement Trust argues that applying the natural meaning of 
the term ‘benefit’ means that the Raukawa Settlement Trust should be allowed to 
participate, because Raukawa are merely responding to the proceedings of others and are 
not seeking to advance a claim that would result in any gain or profit of their own (Wai 863, 
#2.573). He further submits that the structure and context of s 17 of the Raukawa Claims 
Settlement Act indicate that the intention of the section is to exclude Raukawa from 
seeking the return of land with memorials, rather than to prevent their participation in 
procedural matters. 

Rangitāne Tū Mai Rā Trust 

8. Counsel for Rangitāne Tū Mai Rā Trust similarly argue that s 17 of the Rangitāne Tū Mai 
Rā (Wairarapa Tamaki nui-ā-Rua) Claims Settlement Act 2017 does not prevent 
Rangitāne from being heard in these proceedings, because they are not seeking to receive 
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additional benefits and redress, but are seeking only to preserve their existing rights (Wai 
863, #2.576). As such, counsel submits that no benefit arises.  

The Crown 

9. The Crown submits that nothing in the relevant settlement legislation precludes either the 
Raukawa Settlement Trust or the Rangitāne Tū Mai Rā Trust from participating as 
interested parties in the Wai 85 and Wai 429 proceedings (Wai 863, #2.583). Counsel for 
the Crown submits that the effect of the settlement legislation is to remove the Tribunal’s 
jurisdiction to inquire into the claims of Raukawa and Rangitāne and to grant remedies in 
respect of those claims, but does not prohibit the Tribunal’s hearing any party who has an 
interest in the inquiry different from that of the public.  

Wai 429 applicants 

10. Counsel for Wai 429 submit that Rangitāne Tū Mai Rā Trust is not entitled to participate in 
the Wai 429 proceedings because (a) s 17 of the Rangitāne Tū Mai Rā (Wairarapa Tamaki 
nui-ā-Rua) Claims Settlement Act 2017 excludes the Trust’s participation; and (b) even if 
it did not, Rangitāne does not have a legitimate interest in the Wai 429 proceedings to 
justify participation pursuant to s 8HD of the Treaty of Waitangi Act (Wai 863, #2.584).  

11. Counsel argues that the purpose of the Settlement Act is to effect full and final settlement 
of Rangitāne’s Treaty claims, including their ability to benefit from the Crown Forest Assets 
Act regime in any way.  

12. Moreover, s 8HD of the Treaty of Waitangi Act 1975 is to be read in the context of the 
Crown Forest Assets Act 1989, which charges the Tribunal with determining whether 
Crown forest land should be returned to Māori or remain with the Crown. The High Court 
and Court of Appeal have determined that Crown settlement policies and offers are 
irrelevant considerations: Haronga v Attorney-General [2015] NZHC 1115; Attorney-
General v Haronga [2017] 2 NZLR 394. Counsel submit that Rangitāne Tū Mai Rā Trust’s 
only interest in the Wai 429 proceedings is their concern that the resumption application 
may adversely affect its interests. If the Ngāti Kahungunu ki Wairarapa Tamaki nui-ā-Rua 
settlement did not proceed, it would have a negative impact on its intended agreement 
with Ngāti Kahungunu about access to the forest. Counsel argues that the Tribunal should 
have no regard for the consequences for the Ngāti Kahungunu settlement of its 
determination of the resumption matters before it. Rangitāne Tū Mai Rā Trust should 
therefore not be allowed to participate.  

Wai 85 applicants 

13. Counsel for Wai 85 submit that the settlement legislation for both Raukawa and Rangitāne 
is explicit in providing that those iwi may not benefit from or rely on s 8C of the Treaty of 
Waitangi Act 1975 (Wai 863, #2.586). Counsel submit that if Parliament’s intention had 
been to preserve the rights of Raukawa and Rangitāne to appear and be heard it would 
have done so explicitly, as it did for those Central North Island iwi whose Crown forest 
land-related claims were settled under the Central North Island Forests Land Collective 
Settlement Act 2008.  

14. Counsel also challenge the definition of benefit in the submissions of both Trusts. They 
argue that, considered as a whole, ss 8A to 8HJ provide for a range of potential benefits 
other than tangible profits or gains, including the right to preserve interests upon 
application to the Tribunal to have a memorial lifted, and the right to appear and to be 
heard.  
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Analysis 

15. Whether settled parties may participate in the current applications for binding 
recommendations turns on the definition of ‘benefit’ as used in the relevant settlement 
Acts. Those contending for participation of the settled parties construe the word narrowly, 
arguing that the ouster is intended to exclude settled parties only from seeking or receiving 
benefit in the nature of redress for Treaty breaches. Those contending for exclusion of the 
settled parties from the Tribunal’s consideration of the current applications construe the 
word broadly, and say that participation is itself a benefit. 

16. The provisions of the legislation which, following settlement, do not apply for the benefit of 
settled groups go beyond applying for the resumption of assets with memorials. As counsel 
for Wai 85 point out, the sections that are not to apply for the benefit of those parties 
include rights that are procedural. Participation in the current applications is a case in point. 

17. The primary dictionary definition of ‘benefit’ is ‘advantage’. ‘For the benefit of’ is defined as 
‘on behalf of’.1 Put simply, if the interested parties seeking to participate did not believe 
that participation would benefit or advantage them, they would not be pursuing 
involvement. Both parties have interests that they wish to advance before the Tribunal to 
influence its decisions upon the applications before it. For them to be motivated to pursue 
those objectives, it logically follows that they consider that, if they succeed, they will 
benefit. Benefit need not be financial for it to enhance their interests. 

18. The scheme of the legislation to enact Treaty settlements is to exclude settled parties from 
the binding recommendations regime. Their settlements, including any provision for them 
from properties bearing memorials, are concluded. They have no future role to play in this 
area of redress for Treaty breach. In the one instance where it was intended that parties 
could continue to play a role, there was specific legislative provision (see ss 22 to 24 of 
the Central North Island Forests Land Collective Settlement Act 2008). 

19. Moreover, to allow settled parties to participate in hearings, and potentially influence the 
Tribunal’s exercise of jurisdiction to make binding recommendations about SOE assets or 
Crown forest assets, will inevitably lead to consideration of the context and content and 
application of the Crown’s Treaty settlement policies. The higher courts’ decisions in 
Haronga v Attorney-General [2015] NZHC 1115 and Attorney-General v Haronga [2017] 
2 NZLR 394 are authority for the Tribunal’s exercising its discretions under the binding 
recommendation provisions independently of such considerations. 

Decision 

20. Section 17 of the Raukawa Claims Settlement Act 2014, and section 17 of the Rangitāne 
Tū Mai Rā (Wairarapa Tamaki nui-ā-Rua) Claims Settlement Act 2017, which both provide 
that ss 8A to 8HJ of the Treaty of Waitangi Act 1975 do not apply ‘for the benefit of’ the 
settled group, preclude the participation of the Raukawa Settlement Trust and Rangitāne 
Tū Mai Rā Trust as interested parties in this Waitangi Tribunal inquiry into the Wai 85 and 
Wai 429 applications for binding recommendations. The leave to participate as interested 
parties granted by memorandum-directions dated 29 May 2018 (Wai 863, #2.534) and 18 
June 2018 (Wai 863, #2.539)is accordingly now withdrawn. 

21. Notwithstanding this decision, the Tribunal will have regard to the unique factual 
circumstance of the Wai 85 application, where the land and assets sought for resumption 
lie in the rohe of another iwi, Raukawa. We will use the Tribunal’s 1993 Pouakani Report, 
and we will consider how the operation of tikanga bears on the exercise of our binding 
recommendations jurisdiction. 

 

                                                
1 Concise Oxford English Dictionary (12th ed, Oxford University Press, Oxford, 2011). 
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The Registrar is to send this direction to all those on the revised notification list for the 
remedies phase of Wai 863, the record of inquiry for the Wairarapa ki Tararua claims. 
 

DATED at Whangārei this 17th day of October 2018 

 

 
Judge C M Wainwright  
Presiding Officer  
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DATED at Wellington this 17th day of October 2018 

 
 
 
 
 
 
 
Dame Margaret Bazley 
Tribunal Member 
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DATED at Gisborne this 17th day of October 2018 
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