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WAITANGI TRIBUNAL    

   Wai 2501 
 
 

CONCERNING the Treaty of Waitangi Act 1975 

 
 
 

AND an application for an urgent 

hearing by Barnie Rutene 
Pitman on behalf of himself and 
Tohupaiaheka 

 

DECISION ON APPLICATION FOR URGENCY 

 
Introduction 
 
1. The Tribunal received a statement of claim and application for urgency from Barnie 

Rutene Pitman on behalf of Tohupaiaheka concerning the Crown’s failure to recognise 
Tohupaiaheka in the Te Tira Whakaemi o Te Wairoa (Te Tira) Deed of Settlement.  
 

2. The applicant claimed that the Crown was about to finalise negotiations with the 
mandated group, Te Tira. It was asserted that Tohupaiaheka hapū had been excluded 
from participating in Te Tira, and, therefore, it was claimed Tohupaiaheka would suffer 
an irreversible loss as a result of the impending Crown settlement.  

 
3. Having considered all submissions and evidence filed in support of the application, we 

have decided to decline the urgency application. This decision sets out our reasons for 
doing so.  

 
Procedural History 
 
4. The detailed Wai 2501 application for an urgent hearing, received by the Tribunal on 10 

February 2015, was accompanied by supporting documents as to whakapapa and 
Tohupaiaheka’s historical claim (#3.1.1 & #A1). 
 

5. On 12 February 2015, the Deputy Chairperson registered the claim and directed the 
Crown and interested parties to respond to the application for urgency by 25 February 
2015 (#2.5.1).  

 
6. The applicant filed an amended statement of claim on 23 February 2015 (#1.1.1(a)). 

The amended statement of claim further particularised the original statement of claim 
for Wai 2501, specifically in relation to Tohupaiaheka’s hapū’s whakapapa to the 
Wairoa district and specific land blocks.  

 
7. On 25 February 2015, the Crown filed a memorandum (#3.1.3) submitting its opposition 

to the application for urgency for the following reasons: 
 

a. Tohupaiaheka hapū is included within the claimant definition in Te Tira’s 
Agreement in Principle; 

b. Members of Tohupaiaheka hapū will be beneficiaries of any Deed of Settlement 
between the iwi and hapū of Te Wairoa represented by Te Tira and therefore, 
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neither the applicant nor those he claims to represent will suffer any prejudice as a 
result of the settlement;  

c. Any allegation of overlapping claims with respect to Tohupaiaheka’s interest in the 
Te Tira area of interest is inconsistent with Tohupaiaheka’s position as part of a 
group included within the claimant definition of the Te Tira Agreement in Principle 
and is therefore unsustainable; and 

d. To the extent the applicant makes allegations in relation to Tūhoe and Ngāti 
Pahauwera, the Crown submits that all historical claims of these groups have been 
settled and therefore, the Tribunal has no jurisdiction to inquire into them.  

 
8. In addition, the Tribunal received a memorandum from Te Tira as an interested party to 

these proceedings (#3.1.2). Counsel submitted that there is no significant and 
irreversible prejudice imminent with respect to this application and sought an extension 
to file a substantive response by 6 March 2015.  
 

9. On 6 March 2015, the Tribunal received a further submission in response from Te Tira 
and an affidavit of Tamati Olsen (#3.1.4 & #A2). Counsel submitted that the application 
has not satisfied the grounds for an urgent inquiry as there is no substance that 
Tohupaiaheka have been, or are, excluded from Te Tira. Counsel also submitted that 
there are alternative remedies for the applicant to exercise, namely to participate in Te 
Tira processes.  

 
10. In his affidavit, Mr Olsen states that: 

 
a. Tohupaiaheka is acknowledged as an ancestor and grouping within Te Tira; 
b. Tohupaiaheka have been participating in Te Tira through representation by other 

Te Tira participants who whakapapa to Tohupaiaheka;  
c. The applicant himself has participated in a number of aspects of the negotiations 

process; and  
d. Te Tira was not aware that Mr Pitman as a claimant of Tohupaiaheka was asserting 

they had been excluded from the Te Tira negotiations until receiving notice of this 
application from the Waitangi Tribunal.  

 
11. The Chairperson issued a memorandum-directions on 9 March 2015 directing the 

applicant to file any submissions and evidence in reply to the submissions and evidence 
of the Crown and Te Tira by 30 March 2015 (#2.5.2).  
 

12. As directed, on 24 March 2015, the applicant filed his submission and evidence in reply 
(#3.1.5). The applicant submitted that the Crown continues to ignore the wrong done to 
Tohupaiaheka by excluding them from the Te Tira Deed of Mandate. The applicant 
further submits that the whakapapa that the Crown presents is to tīpuna that the Crown 
recommends; it does not relate to Tohupaiaheka’s actual whakapapa.  
  

13. On 9 March and 2 April 2015, the Chairperson directed that we, as Tribunal Members, 
were to determine this application for an urgent hearing as a step preliminary to the 
substantive hearing of the claim (#2.5.3 & #2.5.4).  

 
14. On 21 April 2015, we directed the applicant to file further information regarding the 

applicant’s and Tohupaiaheka’s affiliation with Ngāi Tiakiwai/Ngāti Tiakiwai and 
evidence that Tohupaiaheka is a recognised hapū grouping by way of evidence of 
association with particular marae, hapū hui minutes, evidence of recognition by 
neighbouring hapū, or mandate to represent the hapū (#2.5.5). As directed, the 
applicant filed his submissions and evidence in response to the memorandum-
directions on 24 April 2015 (#3.1.6).  
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Grounds for Urgency 
 

15. In deciding an application for an urgent hearing, it is important for the Tribunal to 

consider whether:  

a. The claimants can demonstrate that they are suffering, or are likely to suffer, 
significant and irreversible prejudice as a result of current or pending Crown action; 

b. There is no alternative remedy that, in the circumstances, it would be reasonable 
for the claimants to exercise; and 

c. The claimants can demonstrate that they are ready to proceed urgently to a 
hearing. 

 
16. The Tribunal may consider other factors including whether the claim challenges an 

important current or pending Crown action or policy, and any other grounds justifying 
urgency.  
 

17. The Tribunal’s resources are limited and must be used to hear a large number of 
claims, some of which have been waiting many years for an inquiry to take place. If an 
urgent application is granted, resources must be diverted away from existing inquiries, 
inevitably delaying the completion of those inquiries. Therefore, the Tribunal has stated 
that it will grant an urgent hearing only in exceptional cases. 

 
Decision 
 
18. It is important in considering this application for urgency to be granted to focus on the 

fact that what must be demonstrated is whether Crown actions are likely to cause an 
applicant significant and irreversible prejudice. Here those Crown actions are asserted 
to be its acceptance of a Deed of Mandate held by Te Tira to represent hapū of the 
Wairoa area who are identified in that Deed, when such hapū do not include the hapū 
called Tohupaiaheka and that is being excluded. Plainly, fundamental aspects that must 
underpin such assertions are that Tohupaiaheka is a recognised hapū, and that the 
applicant has mandate from the members of that hapū to make the application for 
urgency.  
 

19. On first considering the application on the papers before us we had misgivings as to 
both of those issues, and accordingly on 21 April 2015 by a memorandum-directions 
(#2.5.5) we sought evidence from the applicant as to the following matters: 
 

“…  

c. Evidence that Tohupaiaheka is a recognised hapū grouping, which may 
include:  

i. Identification of marae for that hapū or association with marae by that 
hapū;  

ii. Hapū hui minutes;  

iii. Evidence of recognition by neighbouring hapū of Tohupaiaheka’s 
hapū status; and  

iv. Any other documents that provide information about the hapū 
grouping and its membership.  

d. Evidence of mandate to the applicant by Tohupaiaheka hapū members to 
represent such a hapū, and date of such mandate.” 

 
20. We have considered the response from the applicant to those requests, and his earlier 

documentation, and we are not satisfied that the materials provided come anywhere 
near demonstrating a recognised customary basis for a claim to hapū status for the 
Tohupaiaheka hapū. All that the applicant has demonstrated is a specific whānau 
descent line for Tohupaiaheka’s descendants. It follows also that no mandate to bring 
the claim or urgency application from a recognised hapū exists. Even in the applicant’s 
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own response documents there is no real challenge to such a categorisation of a 
whānau descent line only. In that response the applicant made such statements as: 
 
 

“I made the decision as the Applicant for Wai 2501, on behalf of whanau 
however not without consulting the remaining Kaumatua whose number is 
now only Three (3) and they have stated do what I have to do to rectify what 
has been presented to the Waitangi Tribunal to initiate an Urgent Inquiry in 
correspondence by way of the grievances of Tohupaiaheka…. Could I as the 
applicant have made the decision myself to initiate a Hapū group on behalf of 
whanau? of course I can How?. 
 
… 
 
As for a minuted report to initiate and present my findings investigated and ask 
for the blessings of whanau the opportunity has not presented itself fully. 
 
… 
 
I as the Applicant had informed Kaumatua and Whanau that a committee has 
been formed to support me with this Urgent Inquiry Application. 
 
My reasoning behind such a move was to show no Bias towards whanau and 
Kaumatua by having in particular all my family members as the committee. 
 
The Committee as presented are: 
Mr Robert Gillanders: European Descent, Businessmen Dunedin, Owner 
operator Green waste Dunedin and Property Developer. 
Mr Leonard Cheing: Chinese Descent, Businessmen Dunedin Owner operator 
in the 
Hospitality Industry and employs One Hundred New Zealanders of different 
ethnic origins. 
Mrs Tracy Scott: European Descent, Early Childhood Educator. 
Mrs Kyra Wilson: Of Ngai Te Apatari of Ngati Kahungunu ki te Wairoa, Office 
Administrator for Te Manaaki Kohanga Reo O Otepoti. 
Applicant: Barnie Rutene Pitman Maori and European Descent a descendant 
of 
Tohupaiaheka and Tiakiwai and who has Whakapapa links to Te Waipounamu, 

and   Ngati Kahungunu ki te Wairoa and Ngapuhi.”
1
 

 
21. Moreover, on the evidence the applicant has himself provided we are not satisfied that 

either he or Tohupaiaheka whānau descendants have been or will be excluded from the 
settlement process at present under negotiation between the Crown and Te Tira. Our 
reasons for saying that include the fact that the applicant has himself signed an 
attendance register annexed to Minutes of three Te Tira hui held on 7 June 2013, 25 
July 2013, and 28 August 2013. None of those Minutes record any dissent by the 
applicant or expression of asserted exclusion of Tohupaiaheka descendants, and they 
are evidence of participation in, rather than of exclusion from the process.  
 

22. Importantly, at the first of those two hui the applicant signed as representative of 
“Tohupaiaheka, Ngai Tiakiwai (ors)” and “Tohupaiaheka, Ngai Tiakiwai”. We had 
noticed that Ngai Tiakiwai were listed in the list of hapū utilised in the mandating 
process for Te Tira and so by the 21 April memorandum-directions (#3.1.6) we also 
sought the following further information: 

 
“a. Clarification of the applicant’s affiliation with Ngāi Tiakiwai/Ngāti Tiakiwai;  

                                                      
1
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b. Clarification of Tohupaiaheka’s affiliation with Ngāi Tiakiwai/Ngāti Tiakiwai; 
…”  

 
23. The applicant frankly acknowledged those linkages do exist in whakapapa terms 

although he endeavoured to assert that the fact that Tohupaiaheka had customary 
ownership of jointly shared interests in one limited block of land called Kauhouroa that 
were not common with his fellow Ngai Tiakiwai hapū descendants, meant that 
Tohupaiaheka whānau descendants need separate representation. The applicant went 
to some lengths to outline his arguments that Tohupaiaheka’s interest was greater than 
those of other joint owners recognised by the then Native Land Court.  
 

24. That approach shows a misunderstanding of what is involved in contemporary Crown - 
hapū negotiations for Treaty settlement purposes. Those negotiations do not have any 
direct relationship to particular customary dispute issues as to specific land blocks such 
as the applicant’s documentation seeks to pursue. Rather in respect of land issues they 
seek to provide an avenue for acknowledgment at a hapū level of Treaty breaches in 
the manner of Crown acquisition of large areas of land on a district wide basis. We are 
satisfied that the applicant and his whānau members retain rights as members of hapū 
represented by Te Tira in the settlement process Te Tira is undertaking.  
 

25. In conclusion we wish to stress once more that the Tribunal’s resources are stretched in 
trying to hear a large number of claims, some of which have been waiting many years 
for an inquiry to take place. Any application for urgency requires resources to be 
diverted away from the broader purpose of considering those long-standing claims, 
even at this preliminary stage. In our view this application had so little customary basis 
to its assertions as to hapū status and assertions of exclusion that it has unnecessarily 
utilised scarce resources of the Tribunal. Such applications are to be discouraged. 

 
26. For all of the above reasons the application for urgency is dismissed. 
 
The Registrar is to send a copy of this direction to the applicant, Crown counsel and all those on 
the notification list for Wai 2501, the Tohupaiaheka Hapū Claim.  
 
 

DATED this 30th day of April 2015 

 
 
 
 
 
Ron Crosby 
Tribunal Member 
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Erima Henare 
Tribunal Member 

WAITANGI TRIBUNAL 

 




