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Hei timatanga kōrero - Introduction 

[1] Teressa Ivor Silcock passed away on 25 September 2017.  She left a will, in which 

she left “25 acres (approximately) including a bach at Orokawa Bay” to the respondent, 

Tracy Eru.  The applicants, being the executors of the deceased’s estate, determined that the 

respondent was not related to the deceased and was therefore not entitled to succeed in 

accordance with the will.  The executors applied to this Court on 6 December 2018 to vest 

the Māori land interests of the deceased in her daughter, Nicola Marie Silcock. 

[2] The respondent contested the executors’ position that she is not related to the 

deceased.  She presented evidence to prove her whakapapa connections to the deceased and 

the land bequeathed to her.  More than a year after filing their application, the applicants 

agreed that the respondent is in fact related to the deceased.  On 29 January 2020, they 

withdrew their application. 

[3] The parties were unable to agree costs following the withdrawal of the application.  I 

heard submissions from counsel on 26 February 2020.  I must now determine whether costs 

should be awarded against the applicants and, if so, in what amount. 

[4] Given the application has been withdrawn, I asked counsel to provide submissions 

on how best to progress succession to the deceased’s Māori land interests.  I also address 

this issue.  

Ko te hātepe ture o te tono nei - Procedural history 

[5] Counsel for the respondent set out in detail the procedural steps in these proceedings.  

Counsel for the applicants did not dispute those details.  A number of these steps are relevant 

to the issue of costs: 

(a) On 26 November 2018, the respondent filed her own application to succeed 

to the deceased’s Māori land interests left to her in the will. The respondent’s 

application was not progressed, because the Court accepted the 6 December 

2018 application filed by the applicants. 
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(b) In response to queries from the case manager, on 21 February 2019 the 

applicants confirmed that they did not know the parentage of the respondent.  

As a result, they considered that Ms Nicola Silcock, as the deceased’s only 

child, should succeed to all of the deceased’s Māori land interests. 

(c) The respondent confirmed to the Court on 16 April 2019 that she is indeed 

related to the deceased and is a member of the hāpu associated with the land 

left to her in the deceased’s will.  The respondent provided information to the 

Court to support her position. 

(d) The Court sought further comment from the applicants.  The applicants 

maintained their position that the respondent is not related to the deceased 

and does not associate with the relevant land.  This position was 

communicated by the Court to the respondent on 31 May 2019. 

(e) Further information relating to the respondent’s whakapapa was provided to 

the applicants on 16 June 2019.  On 21 June 2019, the applicants advised the 

Court that they had obtained a birth certificate for the deceased that indicated 

that the information provided by the respondent was incorrect.  The applicants 

confirmed that they had no option but to maintain their position that, despite 

the will, the respondent was not entitled to succeed to any of the deceased’s 

Māori land interests. 

(f) A fixture was set down to hear the application at Hamilton on 20 August 2019.   

(g) On 13 August 2019, counsel for Ms Nicola Silcock advised that she had filed 

a Family Protection Act claim in the Whangārei Family Court and requested 

that the succession application be adjourned until the Family Court 

proceedings were determined.  I declined this adjournment application as I 

considered that the question of whether the respondent is entitled to succeed 

under the deceased’s will is a matter for this Court. 

(h) At the hearing before me on 20 August 2019 in Hamilton, the applicant and 

her mother, Merle Burkhardt, gave evidence of their whakapapa and their 
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relationships to the deceased.  Despite this evidence, the applicants continued 

to maintain that the respondent is not related to the deceased.  In response to 

a question from me, counsel for the applicants acknowledged that the 

evidence disclosed that Merle Burkhardt was “quite possibly” a half-sister of 

the deceased.  At the conclusion of this hearing, I provided counsel for the 

applicants and Ms Nicola Silcock an opportunity to consider whether they 

wished to cross-examine the respondent.  They were to provide that indication 

within 2 weeks of receiving the transcript of the hearing. 

(i) After receiving the transcript of the 20 August 2019 hearing, counsel for the 

applicants requested that any further steps in the proceeding be deferred until 

the outcome of Ms Nicola Silcock’s Family Court proceedings was known.  

This request was made despite my earlier decision to decline a similar request 

from counsel for Ms Nicola Silcock. 

(j) By 1 October 2019, neither counsel for the applicants or Ms Nicola Silcock 

had advised whether they wished to cross-examine the respondent.  I therefore 

issued further directions again declining the application to adjourn the 

proceedings and providing a further date of 4 October 2019 for counsel to 

indicate whether they wished to cross-examine the respondent or lead 

additional evidence.  Counsel for the applicants then advised that he wished 

to cross-examine the respondent. 

(k) On 10 and 25 October 2019, counsel for the respondent wrote to counsel for 

the applicants to invite them to amend their application to provide for the 

respondent to succeed in accordance with the deceased’s will.  No responses 

were received. 

(l) Given the lack of progress, I convened a teleconference of counsel on 11 

December 2019.  At that teleconference, counsel for the applicant again 

sought to adjourn the proceedings pending the outcome of Ms Nicola 

Silcock’s Family Court proceedings. I declined that request.  Despite 

opposition from counsel for the respondent, I gave counsel for the applicants 

and Ms Nicola Silcock another opportunity to file further evidence by 29 
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January 2020.  I also set the proceedings down for substantive hearing on 26 

February 2020. 

(m) On 29 January 2020, the date on which evidence for the applicants and Ms 

Nicola Silcock was due to be filed, counsel for the applicants sought to 

withdraw the proceedings. 

(n) I was advised on 20 February 2020 that counsel for the applicants and the 

respondent were not able to agree costs.  Accordingly, on 21 February 2020 I 

vacated the hearing set down for 26 February 2020 and convened a 

teleconference instead to hear the issue of costs.  I also requested counsel to 

advise the Court as to the process that would be followed to succeed to the 

deceased’s Māori land interests. 

(o) The teleconference was held on 26 February 2020 and counsel made 

submissions on the issue of costs. 

Ngā kōrero a te Kaiurupare - Submissions of the respondent 

[6] Counsel for the respondent submitted that an award of costs is appropriate for the 

following reasons: 

(a) The application was wholly unmeritorious and a hopeless claim.  It sought 

succession to the deceased’s Māori land interests in direct contravention of 

the clear instructions in the will. 

(b) The application was filed before the applicants had properly investigated 

whether the respondent was entitled to succeed under the will.  The applicants 

confirmed to the Court after they had filed their application that they did not 

know the parentage of the respondent.  Proper inquiries into the parentage of 

the respondent should have been made before the application seeking to 

disinherit her was filed in the Court. 
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(c) The proceedings have had a serious emotional and financial toll on the 

respondent.  She has had to prove her whakapapa.  Her mana, and that of her 

whānau, has been trampled. 

(d) Had the respondent not taken active steps in these proceedings, the deceased’s 

wishes may not have been given proper effect in contravention of s 17(2)(a) 

of the Act, which provides that one of the Court’s objectives is to ascertain 

and give effect to the wishes of the owners of any land to which proceedings 

relate. 

(e) Once the applicants were aware of the respondent’s whakapapa and her 

relationship to the deceased, their position to continue to deny that the 

respondent was entitled to succeed under the will was entirely unreasonable 

and lacked realism.  This was demonstrated when counsel for the applicants 

questioned the respondent on whether she felt more entitled to succeed than 

Ms Nicola Silcock.  This line of questioning demonstrated a lack of 

familiarity with key Māori land legislation and concepts. 

(f) The repeated requests to adjourn the proceedings pending the outcome of Ms 

Nicola Silcock’s Family Court proceedings were unreasonable, lacked 

realism, and demonstrated a lack of understanding of Māori land legislation. 

(g) Counsel for the applicants did not meet timeframes set by the Court in these 

proceedings.  Counsel for the applicants also sought additional opportunities 

to either cross-examine the respondent or file additional evidence, but never 

did. 

(h) The applicants were invited on numerous occasions to amend their 

application to provide for the respondent to succeed in accordance with the 

will.  Those invitations were either rejected or, in some cases, not responded 

to at all.  The applicants have shown an unwillingness to compromise or 

accept the reality of their claims.  They have pursued their application with 

particular vigour. 
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(i) The applicants withdrew their application at the very last minute.  The 

respondent’s evidence was finalised on 20 August 2019.  The application was 

withdrawn on 29 January 2020. 

(j) This is not a situation where relationships between parties who are connected 

by whakapapa would be frustrated by an award of costs. 

[7] In terms of the amount of costs to be awarded, counsel for the respondent submitted 

that the circumstances justify an award of full indemnity costs.  Without prejudice to that 

primary submission, counsel for the respondent argued that a minimum award of 80% of 

costs actually incurred should be made.  It was argued that the applicants have been 

unreasonable and unrealistic in their approach, and their application was wholly without 

merit. 

Ngā kōrero a te Kaitono - Submissions for the applicants 

[8]   Counsel for the applicants, Mr Stewart, is also one of the executors.  He is therefore 

one of the applicants.  He argued that: 

(a) The applicants took their views based on information provided to them by 

family members of the deceased.  They were also guided by the fact that the 

will describes the respondent as a “god-daughter”, rather than a blood 

relation. 

(b) The applicants simply filed an application for succession under the will.  They 

applied as executors.  There is no benefit to them personally arising out of the 

proceeding. 

(c) The whakapapa for the deceased and the respondent is not straight-forward.  

A significant degree of uncertainty exists because of the various names that 

appear in the whakapapa for the same persons.  The confusion is exacerbated 

due to the various names recorded in the relevant birth, death and marriage 

certificates of the relevant persons. 



200 Waikato Maniapoto MB 191 

 

 

(d) The applicants did not have an address for the respondent, and so were unable 

to make inquiries of her before they filed the application. 

(e) One of the applicants, Mr Charles Silcock, lives in Australia.  This has 

impacted on the ability to seek and obtain timely instructions. 

Te ture – The law 

[9] The general approach to an award of costs is settled.  The principles are set out in 

Trustees of the Horina Nepia and Te Hiwi Piahana Whānau Trust v Ngāti Tukorehe Tribal 

Committee and Tahamata Incorporation.1 These principles were recently confirmed by the 

Māori Appellate Court in Taueki v Horowhenua 11 (Lake) Māori Reservation Trust.2  I need 

not repeat those principles here. 

[10] A two-stage approach is adopted when determining costs.  The first stage involves 

determining whether costs should be awarded.  If so, the second stage involves determining 

an appropriate quantum.  

[11] The following general principles apply when deciding whether to award costs:3 

(a) The Court has an unlimited discretion to award costs. 

(b) Generally, costs follow the event. 

(c) It may be inappropriate to award costs if it would frustrate the Court’s role to 

facilitate amicable relationships connected through whakapapa. 

[12] In terms of quantum, the following general principles apply:4 

                                                 
1 Trustees of the Horina Nepia and Te Hiwi Piahana Whānau Trust v Ngāti Tukorehe Tribal Committee and 

Tahamata Incorporation (2014) 319 Aotea MB 238 (319 AOT 238) at [11]-[13].   
2 Taueki v Horowhenua 11 (Lake) Māori Reservation Trust [2019] Māori Appellate Court MB 652 (2019 

APPEAL 652). 
3 Karepa v Te Riini – The Kikorangi and Kareti Whānau Trust (2016) 144 Waiariki MB 3 (144 WAR 3), citing 

Samuels v Matauri X Incorporation – Matauri X Incorporation (2009) 7 Taitokerau Court MB 206 (7 

APWH 216). 
4 See, for example, Nicholls v Trustees of the WT Nicholls Trust – Part Papaaroha 6B Block [2014] Māori 

Appellate Court MB 2 (2014 APPEAL 2). 
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(a) The Court has a broad discretion as to quantum. 

(b) Quantum should reflect a reasonable contribution to costs actually and 

reasonably incurred. 

(c) A reasonable contribution will seldom be as low as 10 per cent, but an 80 per 

cent or 90 per cent contribution will seldom be reasonable. 

(d) The Could should consider what is just in the circumstances, having regard 

to a range of factors including the nature and course of the proceedings, the 

complexity of the arguments, the importance of the issues, the successful 

party’s degree of success, the time required for effective participation, the 

parties’ legal situation, the parties’ conduct and sense of realism and whether 

the proceedings were informal or akin to civil litigation. 

(e) If a party has acted unreasonably, this may justify a more liberal award of 

costs. 

[13] I adopt and apply these principles. 

Kōrerorero - Discussion 

[14] The applicants have withdrawn their application.  The respondent is therefore the 

successful party.  I can award costs even though the application has been withdrawn.5  Costs 

ordinarily follow the event. 

[15] The proceedings have been pursued in a manner akin to civil litigation.  An award of 

costs is appropriate.  I am also satisfied that an award of costs will not frustrate the Court’s 

role to facilitate amicable relationships between parties connected through whakapapa.  The 

applicants and the respondent do not share whakapapa.   

                                                 
5 See, for example, Ngamoki-Cameron – The Proprietors of Mangaroa & Other Blocks Incorporation 920150 

(2015) 119 Waiariki MB 225 (119 War 225) and Big Hill Station Ltd v Hemana – Awarua o Hinemanu 

Trust (2015) 43 Takitimu MB 218 (43 TKT 218). 
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[16] The starting point is that the respondent is entitled to a reasonable contribution to 

costs actually and reasonably incurred. 

[17] I have discretion to make a more liberal costs award if the applicants have acted 

unreasonably.  I consider that to be the case, for the following reasons: 

(a) The applicants did not make proper inquiries of the respondent’s whakapapa 

before applying to this Court to effectively disinherit her.  They admitted that 

they did not know the respondent’s parentage when they filed their 

application. How could they have reasonably formed the view that the 

respondent was not related to the deceased when they did not know the 

respondent’s parentage? 

(b) Despite receiving information regarding the respondent’s whakapapa 

showing her familial relationship to the deceased, the applicants maintained 

their position.  This was unreasonable in the circumstances. 

(c) The applicants did not respond to invitations to amend their application to 

allow the respondent to succeed.  It was unreasonable for them not to respond 

at all to those requests.  Once they were informed of the respondent’s 

whakapapa, it was unreasonable for them not to accede to those requests. 

(d) It was unreasonable for the applicants to make numerous requests that the 

proceedings be deferred pending the outcome of Ms Nicola Silcock’s Family 

Court proceedings.  Whether a person is entitled to succeed under s 108(2) of 

the Act is a matter for this Court.  The answer would likely have been relevant 

to the Family Court proceedings, rather than dependent on them.  The first 

request to defer these proceedings is perhaps understandable, even if it 

misconstrued the roles of this Court and the Family Court in matters relating 

to succession to Māori land interests.  The subsequent requests were 

unreasonable. 

(e) The applicants did not simply ask the Court to determine who is entitled to 

succeed to the deceased Māori land interests.  Instead, they filed an 
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application that was contrary to the express terms of the will.  If they wished 

to seek guidance from the Court, they could have taken an alternative 

approach.  They did not.  Rather, they had already formed their views as to 

who should succeed (despite the terms of the will) before making the 

application and without proper inquiry.  They were not neutral players.  They 

took an active position on the issues and maintained that position 

unreasonably. 

(f) The applicants waited until the day they were due to file evidence to withdraw 

their application. It could have been withdrawn much earlier. 

[18] I acknowledge, however, that there was some potential confusion caused by the use 

of alternative names for the relevant persons in various documents, including birth, death 

and marriage certificates.  As a result, an award of full indemnity costs is not appropriate. 

[19] A more liberal costs award is warranted however.  A contribution of 80% of costs 

reasonably incurred by the respondent is justified.  This is the minimum amount sought by 

the respondent.  Based on actual costs incurred, this amounts to $4,428.94 inclusive of GST 

and disbursements.  I am satisfied these costs have been reasonably incurred. 

Te huarahi whakamua – The way forward 

[20] As a way forward in relation to succession to the deceased’s Māori land interests, 

counsel for the respondent suggested that the respondent’s initial application dated 26 

November 2018 be accepted for filing and that the Court grant an order pursuant to s 117 of 

the Act determining that the persons entitled to succeed under the will include the 

respondent.  Counsel for the respondent also suggested that such an order could be 

conditional on any decision to the contrary arising out of Ms Nicola Silcock’s Family Court 

proceedings.  Counsel for the applicants did not initially object to this approach. 

[21] On 3 March 2020, I issued a minute to the parties seeking clarification on the way 

forward.  I indicated that it would seem most efficient to leave the current proceedings on 

foot.  I asked whether the applicants would be prepared to amend their current application, 
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rather than withdraw it.  On 6 March 2020, counsel for the applicants confirmed that they 

were not prepared to amend the application. 

[22] The current application is therefore withdrawn.  Although I may have the power to 

disallow that withdrawal,6 I am satisfied that the proceedings can be withdrawn.  The 

respondent’s prior application can be reinstated as an alternative way forward.  I am not, 

however, prepared to make orders in respect of the respondent’s application without a further 

hearing.  The respondent’s succession application will therefore be set down for hearing. 

[23] Finally, counsel for the applicants has made a further request for these proceedings 

to be adjourned pending the outcome of Ms Nicola Silcock’s Family Court proceeding.  

Given these proceedings are now withdrawn, I need not consider this request.  

Kupu Whakatau - Decision 

[24] Per section 79 of Te Ture Whenua Māori Act 1993, costs are awarded against the 

applicants in favour of the respondent to the amount of $4,428.94 inclusive of GST and 

disbursements. 

[25] The Registrar is directed to: 

(a) accept for filing the application for succession filed by the respondent on 26 

November 2018; 

(b) waive the application fee associated with the respondent’s succession 

application; 

(c) copy the contents of the file for the current application to the file for the 

respondent’s succession application; and 

(d) set the respondent’s succession application down for hearing at the earliest 

opportunity. 

                                                 
6 Dovey Property Holdings Ltd – Orokawa 3B part Lot 8 DP41892 (2013) 57 Taitokerau MB 75 (57 TTK 75). 
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I whakapuaki i te 1.00pm i Te Whanganui-a-Tara te 12 o ngā rā o Poutū-te-rangi te tau 2020 

 

 

 

D H Stone 

JUDGE 

 


