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Introduction 

[1] On 8 February 2012 application was made to appoint Paula Hinewai Rihia, John 

Atirau Hura, Rakeipoho Taiaroa, Te Kanawa Pitiroi, Eric Thomas Hura Walters, Te Maari 

Rangikoaea Gardiner and Dr Charlotte Marewa Severne (“the Applicants”) as replacement 

trustees for Elizabeth O’Connor, John Ham, Parekaahu McGregor and Rangikamutua 

Downs to the Lake Rotoaira Trust.  It was contended that the trust needed to deal with urgent 

matters concerning, amongst other things, the proposed sell down of shares in State Owned 

Enterprises.  It was said that any such proposals would have a direct impact on Lake 

Rotoaira and so trustees needed to be appointed as soon as possible to provide submissions 

within a constrained timeframe.   

[2] After hearing from counsel on 17 February 2012 the Applicants were appointed on 

an interim basis pending a hearing in open Court to enable submissions to be made by the 

beneficial owners.
 1
  A hearing was subsequently set down for 24 April 2012. 

[3] Prior to that on 24 February 2012 a written submission was received from Te 

Rūnanga o Ngāti Hikairo objecting to the appointment of trustees on the basis that the 

process followed, including a postal ballot, was inappropriate and did not take into account 

the requirement for hapū representation.  It was argued that the interim appointments should 

not be confirmed and that a properly convened meeting of owners should be held to discuss 

this and other issues.   

[4] Then on 24 April 2012 a written submission was filed by the secretary of the Ngāti 

Turangitukua Māori Committee which also opposed the appointment of trustees.  The 

grounds set out in the submission were that the beneficiaries did not approve a change of 

election process from meetings of beneficiaries to a postal ballot.  In addition, it was argued 

that the beneficial owners were not consulted over the unilateral reduction in the number of 

trustees from twelve to seven.  Further, it was said that the previous trustees had agreed to 

call a meeting of owners and present annual accounts and a report on their activities but had 

failed to do so.  It was then argued that the customs associated with the land and the lake 

required an inclusive process where the input of hapū and owners was critical.   

[5] It was submitted that a meeting of owners should be held where variations to the 

trust order to restore hapū representatives could be considered along with presentation of the 

                                                 
 
1
   279 Aotea MB 159 (279 AOT 159) 



annual accounts and a report on the trustees’ activities as had been promised previously and 

directed by the Court.  The issue of trusteeships should be considered afresh at a meeting of 

owners. 

[6] In response it was argued that the Court should confirm the interim appointments as 

the trustees have satisfied the requirements of s222 of Te Ture Whenua Māori Act 1993 (“the 

Act”).  They have the ability, experience and knowledge relevant to the trust and role of 

trustee and they are broadly acceptable to the beneficiaries of the trust.  It was further 

submitted that the trustees had embarked upon a process of notice through advertising to the 

beneficial owners and used a postal ballot process comparable to that used for the 

neighbouring Lake Rotoaira Forest Trust where there was significant overlap in ownership.  

This had resulted in significant owner participation through the postal ballot process where 

over 900 out of 11,100 owners voted.  In addition, it was submitted that those opposing the 

appointments nonetheless participated and in one case submitted eight nominees for 

election.   

[7] The issue for determination therefore is compliance with s222 of the Act and 

whether or not the trustees appointed on an interim basis should now have their tenure 

confirmed.  The matter of the trust order and the election of trustees including hapū 

representation is also considered in this decision. 

Background 

[8] Lake Rotoaira and Part Lot 1 Deposited Plan 31506 is a block of Māori freehold 

land including the lake bed comprising of 1,541.693 hectares created by order on 12 April 

1956.
2
   As at 17 February 2012 there were 11,160 beneficial owners holding 9,063 shares. 

[9] Today Lake Rotoaira Trust is an ahu whenua trust originally established on 6 

December 1956 under s438 of the Mäori Affairs Act 1953.
3
  The first trustees were Rihi 

Iwikau representing the Parehuia-Matangi Hapū, Wineti Wi Rihia representing the 

Rongomai Hapū, John Atirau Asher representing the Waewae Hapū, Pururangi Herangi 

representing the Waewae Hapū, Pateriki Hura representing the Marangataua Hapū, Hepi Te 

Heuheu representing the Pouroto Hapū, Te Ngaehe Wanikau representing the Pouroto Hapū, 

Puatuata Alfred Grace representing the Turangi Hapū, Rawiri Hemopo representing the 

                                                 
 
2
  34 Tokaanu MB 112 (34 ATK 112) 

3
  34 Tokaanu MB 299 (34 ATK 299) 



Hikairo Hapū, Te Hurinui Pei Jones representing the Hikairo Hapū and John Te Herekiekie 

Grace representing the Kurauia-Rangipo Hapū.  Each trustee was appointed for a term of 

three years.  The trust order also made provision for annual meetings. 

[10] At a hearing before Judge Durie (as he then was) on 30 May 1978 Pateriki Hura as 

secretary of both the Lake Rotoaira Trust and the Lake Rotoaira Forest Trust gave evidence 

in support of an application to appoint replacement trustees.  His evidence concerning the 

election and appointment of trustees, excluding reference to advertising, is quoted in full for 

convenience:
4
 

Quorum is 50 owners excluding trustees.  55 owners present plus trustees.  Can say that 

Rawiri Hemopo died 27.3.78.  I attended tangi.  Dick Iwikau also called Maraenui Iwikau 

died some years before.  At previous meeting of owners Wereta Iwikau was elected to 

replace his father Dick.  It may be Wereta has never been appointed by Court.  I thought it 

had been done.  Wereta resigned at a meeting on 1.4.78.  J Asher and H Karatea also resigned 

in respect of both trusts.  P. Rowe, T Taite, Te A. Konui, Whaka Konui and Ian Bennett 

were elected pursuant to ballot by the members of the sub-tribe.  In the case of the 

Forest Trustees, the meeting confirmed the principle that the trustees of the lake should 

be trustees of the forest. (Emphasis added) 

[11] Then on 17 August 1978 Mr Hura again gave evidence regarding the replacement of 

trustees.  He refers to meetings of owners where elections take place by secret ballot 

including one held on 15 December 1973.  Mr Hura also refers to an order issued on 17 

March 1971 where there were only 9 trustees instead of 11.  Mr Hura says that this must 

have occurred when nominees had not been formally confirmed by the Court because of the 

absence of an appropriate application for appointment.  Ian Bennett, Phillip Rowe, Torehaere 

Taite and Waka Kohui were then appointed replacement trustees for John Asher, Pateriki 

Hura, Hepi Te Heu Heu, Rawiri Hemopo, John Grace, Te Awhina Wikaira, Marainui Iwikau 

and John Hura.
5
   

[12] Following that in 1984 Maramena Tahau, Elizabeth O’Connor, John Ham, Arthur 

Smallman, Parekaahu McGregor and Rangikamutua Downs were appointed replacement 

trustees.
6
 On 23 July 1984 following a meeting of beneficial owners held at Tāpeka Marae, 

Judge Cull heard an application for the appointment of replacement trustees where objection 

was taken to the nomination of certain individuals on the basis that, inter alia, the individual 
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concerned was not of the relevant hapū.
7
  In addition, it was also claimed that some owners 

did not know to which hapū they belonged:
8
 

 

Many of the persons present did not know which hapū they belonged to and some time was 

spent in endaverouring to ascertain the hapū to which they belonged.  It soon became evident 

that if this procedure was followed, the main business of the meeting was not likely to be 

reached within the day on which the meeting was called.  Accordingly the Chairman then 

proceeded with the business of calling nominations for trustees.  Some of the persons 

nominated as trustees of a particular hapū were not of that hapū and others present were 

quick to point out that the nominee was not of the hapū for which he was nominted[sic].  It 

seems therefore that there was indeed some attempt by the people themselves to follow the 

procedure laid down in the Trust Order. 

[13] The Judge then went on to acknowledge that, given the confusion, it was 

unsurprising that there were problems with the process.  Moreover, he determined that even 

if a further meeting was called to re-run the election in order to comply with the trust order 

that might not provide a solution.  Judge Cull also acknowledged that even the rotation of 

trustees had not occurred as set out in the trust order for almost 20 years:
9
 

 

It is conceded that there were a large number of persons present at that meeting who did not 

know to which hapū they belonged.  On the face of it therefore it was inevitable that 

irregularities occurred.  Notwithstanding this, the Court is now being asked to appoint those 

persons nominated at that meeting as trustees.  Further, in the past, the procedure for the 

calling of an annual general meeting of the Lake Rotoaira Trust and the rotation of trustees as 

laid down in the trust order has not been followed.  It would seem that this has been the case 

right from the time the order was made on 3 June 1965. 

 

If the Court were to direct that a further meeting be called and that the procedure laid down 

in the Lake Rotoaira Trust Order be followed this would not solve the problem.  If the same 

number of people did attend, which is most unlikely because a number of them came from 

afar, the same difficulties would arise in trying to identify the hapū to which they belonged. 

[14] Judge Cull went on to appoint the nominees noting that this was done because it was 

“impracticable” to meet the requirements of the trust order for voting on a hapū 

representation basis.  Maramena Tahau, Elizabeth O’Connor, John Ham, Arthur Smallman, 

Parekaahu McGregor and Rangikamutua Downs were then appointed replacement trustees.  

Of this group Mrs Tahau died on 21 June 2008 and Mr Smallman passed away on 22 August 

2009.
10

   

[15] Three points emerge from this material on the Court file.  First, there has not been 

total compliance with the trust order in terms of annual meetings and for elections of trustees 

since 1965, it would appear, according to Judge Cull.  I am not aware of his decision referred 
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to above being subject to successful appeal or rehearing.  So the beneficial owners ought to 

have been aware that there had been no annual meetings or elections for many years by the 

simple fact that none had been held.  Despite this, as mentioned, there do not appear to have 

been many requests if any for the Court to investigate and order a meeting of owners and an 

election during the period 1965 to 1984.  The only exceptions it would appear were the 

meetings held in 1971, 1973 and 1978.  Even then, at the subsequent hearing to appoint 

replacement trustees it was noted that certain nominees who had been elected at a previous 

meeting and were now up for replacement had never in fact been appointed.  Then for the 

period 1984 to 2003 once again there appears to have been little activity in terms of annual 

meetings and triennial elections.   

[16] Secondly, Judge Cull refers throughout to “beneficial owners”.  The 1956 trust order 

also refers to “beneficial owners” in the context of rights and benefits accruing to them from 

the trust.  The only reference to hapū is for representation purposes.  Put another way, I read 

the trust orders, the minutes from the hearings in the 1970s and the 1984 decision of Judge 

Cull to mean that, while trustees were appointed to represent particular hapū, nonetheless, it 

is the beneficial owners of the land who participate in the election process.  This would 

mean that, using the hapū representation model, only owners in the land at the time of the 

election who hailed from a particular hapū could participate in the election process.  The 

trust order is silent on whether or not a nominee must be a member of the hapū they are 

elected to represent but given the objections that occurred at the 1984 meeting at Tāpeka 

Marae, it can been assumed that the intention of the beneficial owners in agreeing to the 

terms of the original trust order was for nominees to be members of the hapū they were 

elected to represent.   

[17] If this reading of the trust orders and the decision of Judge Cull is correct, and I note 

that no specific submissions have yet been made to this particular point, then the result could 

be that, if the beneficial owners were to vote to restore trustee appointments on a hapū 

representation basis, then only the members of the respective hapū who were also beneficial 

owners in the land could vote either at a meeting by secret ballot or by postal ballot or some 

other relevant process.  In other words, members of each hapū who were not owners could 

not vote.  This too might be a matter for further submission on any future changes to the 

trust order following a meeting of owners to discuss this and related matters.  Alternatively 

there may be no need for further argument if the owners accept this interpretation. 

[18] Third, elections appear to have been held at the meeting of owners by secret ballot 

and only by the owners in the land who are members of the relevant hapū.  Even then, it is 



evident from the 1984 example that attempts made to comply with the trust order in this 

context have not always succeeded and consequently a pragmatic approach has been taken 

by the then trustees and the Court.  The short point is that secret ballots have been used from 

time to time by the owners of this trust when members of particular hapū who are owners in 

the land have voted to elect trustees. 

Review of trust 2003 

[19] A review of the trust was undertaken in 2003 per s 351 of the Act.
11

  That review 

was part of the general review of trusts by the Court per s351 of the Act which required 

reviews within three years of its enactment.  Judge Savage varied the terms of trust by 

substituting the existing trust order with new terms based in large part on the standard ahu 

whenua trust order then used by the Court.  The new trust order omitted the 1956 and 1965 

provisions for the appointment of trustees including the number of trustees to be appointed.   

[20] The 1956 and 1965 trust orders provided that:
12

 

 

(6)(c)  Every new trustee required to be elected pursuant to subclauses (a) and (b) of 

this Clause shall be appointed by a vote of a majority of the members of the Hapu 

which was represented by the trustee whose office shall have fallen vacant, present 

at a General Meeting of Beneficial Owners, Pending such appointment the surviving 

or continuing trustees may make an interim appointment of a Trustee to represent 

the hapu which was represented by the trustee whose office has fallen vacant.  

Notice for the 2011 election 

[21] By 2011 only four trustees remained, and that group decided that an election of 

trustees should take place.  According to counsel, because the trust order from 2003 was 

silent on the process for an election and the number of trustees to be appointed, the 

remaining trustees then sought advice.  Following receipt of that legal advice the trustees 

caused advertisements to be inserted in eight newspapers, the Dominion Post, the New 

Zealand Herald, the Rotorua Daily Post, Hawkes Bay Today, the Wanganui Chronicle, the 

Ruapehu Press, the Taupo Times and the Turangi Chronicle.  This comprehensive 

notification process has been the practice of the trust for many years and this requirement is 

provided for in the trust order.   
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[22] The full text of the notice is reproduced for convenience: 

 

 

LAKE ROTOAIRA TRUST 

 

NOTICE OF NOMINATION OF CANDIDATES FOR TRUSTEES TO THE 

LAKE ROTOAIRA TRUST 

Nominations are called for to fill seven trustee positions on the Lake Rotoaira Trust.  

Nomination forms are available on request to the Lake Taupo Forest Trust Office.  A 

candidate for nomination must be aged over 18 years and be an owner, a descendant 

of an owner, or a beneficiary of a Whanau trust that is an owner in the Lake Rotoaira 

block – Lake Rotoaira and Part Lot 1 Deposited Plan 31506. 

For a nomination form or for further information contact 07-386 8834, visit our 

panui page on www.lrft.co.nz, or write to: Electioneer, Lake Rotoaira Trust c/- PO 

Box 155, TURANGI 3353 

 

Nominations close 4 pm Monday 26 September 2011 

 

Rangitukua Downs 

Chairman – Lake Rotoaira Trust 

[23] Maria Nepia, the Project Manager for the trust, swore an affidavit in support of the 

application for appointment of trustees on 18 April 2012.  She confirms that 22 nominations 

were received before the close off date.  She also confirms that all the nominations were 

valid in terms of the requirements set by the trustees and that two nominees withdrew from 

the election, resulting in 20 nominees being offered to owners for election. 

[24] Ellena Frances Heappey was appointed Returning Officer.  Ballot forms and 

information on the candidates were posted to 3,470 owners on or about 12-14 September 

2011.  The Returning Officer reported the results of the election on 21 November 2011. 

The case for the trustees  

[25] Ms Batt submitted that the postal ballot process produced an excellent response from 

beneficiaries and the requirements of s 222 of the Act have accordingly been satisfied.  The 

nominees also have the skills and experience required for the role.  She also noted that the 

current trust order is silent on how many trustees can be appointed to the trust.  Ms Batt also 

asked the Court to dispense with the requirement of rule 17.2(3) of the Mäori Land Court 

Rules 2011 for a meeting of owners to be held, on the basis that the election was completed 

prior to the 2011 Rules coming into force and the s 222 requirements have been satisfied. 

[26] The trustees confirmed that there were important challenges facing the trust at 

present including the need to make submissions on the proposed partial privatisation of State 

http://www.lrft.co.nz/


Owned enterprises that affected the interests of the trust.  Some trustees were also content to 

remain in office until such time as a meeting of owners was convened. 

The case for Te Rūnanganui o Ngāti Hikairo 

[27] Mr Wanikau submitted that the Ngäti Hikairo objection was to the process of the 

election not an objection to the trustees.  He stated that a meeting of owners for the trust had 

not occurred since 2003 and that the structure of the trust was based on a tikanga model 

which was reflected in the 1956 and 1965 trust orders.  Mr Wanikau then said that requests 

for an AGM in 2009 were not followed through with and further that it was unilaterally 

decided that a postal ballot would take place when this should have been a decision of the 

owners.  When asked as to the reason why Ngäti Hikairo participated in the election process 

if they objected to it, Mr Winikau stated that they did participate in terms of the 1965 trust 

order.  They made a decision as a hapū to follow the trust order that they knew. 

The case for Ngāti Turangitukua Māori Committee 

[28] As foreshadowed, Mr Chapman submitted that, like Ngäti Hikairo, Ngäti 

Turangitukua objected to the process of the election, not the persons elected.  It was 

contended that changes as integral as changing the way in which the trustees are selected 

should not be done without discussion with the owners and the hapū concerned.  The 2003 

change to the election process was never discussed.  Mr Chapman submitted that owners and 

whänau participated in this process because they felt they had no other choice but to be 

involved.  In his view the simple remedy was to convene a meeting and deal with changes to 

the trust order and the trustee election process at that hui.  Mr Chapman implored the Court 

to exercise its discretion to set the same parameters of reporting and responsibility as those 

contained in r 12.8 of the Mäori Land Court Rules 2011. 

The Law 

[29] Section 222 of the Act states: 

Appointment of trustees 

(1) Subject to subsections (2) and (3) of this section, the Court may appoint 

as trustee of any trust constituted under this Part of this Act –  

(a) An individual; or 

(b) A Māori Trust Board constituted under the Māori Trust Boards 

Act 1955 or any other enactment, or any body corporate 

constituted by or under any enactment; or 



(c) A Māori incorporation; or 

(d) The Māori Trustee; or 

(e) Public Trust; or 

(f) A trustee company within the meaning of the Trustee Companies 

Act 1967. 

(2) The Court, in deciding whether to appoint any individual or body to be a 

trustee of a trust constituted under this Part of this Act, - 

(a) Shall have regard to the ability, experience, and knowledge of the 

individual or body; and 

(b) Shall not appoint an individual or body unless it is satisfied that 

the appointment of that individual or body would be broadly 

acceptable to the beneficiaries. 

(3) The Court shall not appoint any individual or body to be a trustee of any 

trust constituted under this part of this Act unless it is satisfied that the 

proposed appointee consents to the appointment. 

(4) Subject to subsection (5) of this section, the Court may appoint any such 

individual or body as a responsible trustee, or an advisory, or a custodian 

trustee. 

(5) For every trust constituted under this Part of this Act the Court shall 

appoint 1 or more responsible trustees, and may appoint 1 or more 

advisory trustees and 1 or more custodian trustees. 

 

[30] The Court of Appeal recently considered the application of s222 of the Act in Clarke 

v Karaitiana:
13

 

 

[51] The touchstone is s 222(2) itself. In appointing a trustee, the Court is obliged to 

have regard to the ability, experience and knowledge of the individual concerned. In 

considering those issues, the Court will no doubt have regard to such matters as the nature 

and scale of the assets of the trust concerned and the issues the trust is facing. The 

importance of the views of the beneficial owners of the trust is underlined by s 222(2)(b) 

which forbids the Court from appointing a trustee unless the Court is satisfied that the 

appointment of that person would be broadly acceptable to the beneficiaries. 

[31] On the discretion to appoint trustees, the Court of Appeal stated that ordinarily the 

Court would give substantial weight to the views of the owners: 

[52] It may be putting the matter too highly to say that the Court should only depart from 

the views of the owners in rare circumstances. The Court is not bound to appoint the leading 

candidates resulting from an election by the beneficial owners. A candidate who has strong 

support from the owners might be regarded by the Court as unsuitable through lack of 

ability, experience and knowledge or for other reasons. For example, the existence of 

conflicts of interest might be relevant or the need to obtain a suitable spread of skills 
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amongst the trustees. Nevertheless, the Court would ordinarily give substantial weight to the 

views of the owners as demonstrated by the outcome of the election. If the Court is minded 

not to appoint the leading candidates as elected by the owners, it must still be satisfied the 

requirements of s 222(2)(b) are met. For that purpose, the Court would need to have 

appropriate evidence before it. The outcome of an election at a meeting of owners is a useful 

means of obtaining such evidence. 

[53]  It will be plain from these observations that the discretion of the Court is not broad 

an unfettered. Of course, the Court may take into account such other matters as it thinks fit 

but the exercise of its discretion will be primarily guided by s 222(2). The importance 

ordinarily attaching to the views of the owners highlights the need to design meeting 

procedures which are likely to secure the widest possible input from the owners. Given 

the inconvenience of travelling long distances to attend meetings, and a number of 

beneficiaries involved in a trust such as this, the use of voting under powers of attorney 

may well be desirable. (Emphasis added) 

[32] I adopt the reasoning set out in this judgment. 

Discussion 

Do the trustees have sufficient ability, experience and knowledge? 

[33] A careful review of the trustees’ profiles sent out with the postal ballot form and the 

resumes that have been submitted discloses that they bring a diverse and varied range of 

skills to their roles.  For example, Dr Severne is PhD qualified and a trustee of other ahu 

whenua trusts of some scale including the Opepe Farm Trust.  Similarly, Mr Pitiroi is a 

trustee of other trusts of significance and is also a well known kaumātua of the Ngäti 

Tūwharetoa tribes.  With these two nominees alone an important mix of generations, 

experience, formal qualifications and customary knowledge are evident.  As foreshadowed, 

the rest of the trustees are also possessed of a range of abilities and experience that are likely 

to add value to the business of the trust both in a contemporary and traditional sense  

[34] In this context I note again that all of the submitters emphasised their opposition was 

to the process of appointment which they considered did not reflect the trust order as it had 

been for many years since the establishment of the trust.  The important point is that, as I 

understood the submissions, there was no opposition to the individual nominees.  I am 

therefore satisfied that the trustees do possess the ability, experience and knowledge to fulfil 

their duties as required by s222 of the Act.   



Are the trustees broadly acceptable to the beneficiaries of the trust? 

[35] Where the ownership of a trust exceeds 11,100 beneficial owners, to have over 900 

of those owners cast a postal ballot is a significant turn out.  Equally impressive is the fact 

that the highest polling trustee, Dr Severne, garnered the support of over two thirds of the 

owners who participated, which is no mean feat in any election process for a trust of this 

size.  Two important points may be drawn from these facts.  Firstly, the trustees are to be 

commended for facilitating owner participation in the electoral process at achieving such a 

high rate of voter turnout.  Secondly, it is obvious from these results that the trustees enjoy 

the support of and are therefore broadly acceptable to the beneficial owners.  There is no 

evidence before the Court that any previous hui or meeting of owners has ever exceeded 

owner participation of in excess of 900 voting individuals on any basis and for any reason.  

In short, the voter turnout in this election being of such a size is unprecedented for this trust.   

[36] Added to that must be the observation that notice to the owners has been extensive 

with over 3,400 individual notices being issued to owners for whom the trustees held current 

addresses.  Then there were the public notices in eight local and national newspapers.  I 

doubt if there is any evidence before the Court of a previous thorough and comprehensive 

advertising programme designed to draw in owner support to the trust’s election process.  

Section 222 refers to nominees being “broadly acceptable” without any reference to how that 

evidence is to be ascertained.  The Mäori Appellate Court has previously held that meetings 

are not themselves determinative and are a means by which decisions can be made on what 

evidence to put before the Court as to owner preferences.
14

  While the trust has conducted 

election in the past through general meetings, there is nothing in the Act or the trust order to 

prevent owners casting their votes by postal ballot.   

[37] It is sometimes said that a face to face election through meetings is the only means 

by which owners can determine the ability, experience and knowledge of nominees.  It is 

also argued from time to time that meetings at marae for elections are the only legitimate 

means by which nominees can be appointed.  No doubt when the trust was created in 1956 

many owners would have lived on and around the land and in nearby localities and 

population centres.  Today however, statistics in the public domain and readily available 

confirm that, due to many reasons including the impacts of urbanisation on Mäori 

demographics, the resultant depopulation of rural communities, and the dramatically 
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increased accessibility to information and notice through the internet and social media, the 

requirement for owners, their whänau and hapū who are spread throughout the motu and 

overseas to attend meetings in person, becomes more challenging.  The ability to attend 

meetings will also be relevant to those owners who are without means, have health, care-

giving or employment responsibilities.  While they may not be able to question nominees in 

person because they cannot or chose not to attend meetings, this alone does not mean that 

their views should be ignored. 

[38] As the Court of Appeal has recently underscored, this Court must fashion its 

processes to ensure the widest possible participation of owners, with my proviso that such 

objectives must also be guided by the resources available to the trust in question.
15

  That 

Court also acknowledged that where appropriate, powers of attorney may also assist in 

ascertaining the extent to which nominees are broadly acceptable.  As I have emphasised 

from the outset, to achieve participation by in excess of 900 owners out of 11,100 is quite 

unprecedented for a trust of this scale.   

[39] Mr Wanikau for Te Rūnanganui o Ngāti Hikairo confirmed that eight nominees were 

endorsed by that organisation.  Curiously I note that the previous trust orders from 1956 and 

1965 make reference to only one representative per hapū with the exceptions of Ngäti 

Hikairo, Ngäti Waewae and the Pouroto hapū who had two representatives.  If the old trust 

order were to be followed it is difficult to see how eight nominees for two seats are 

consistent with the original intent behind two representatives for the three hapū named.  In 

order to avoid splitting the Ngäti Hikairo vote, support for two nominees might have been 

expected – consistent with the provisions of the previous trust orders that provided for two 

hapū representatives only, not eight.   However, that is one of the key elements of a 

democratic process – the ability to submit as many nominees as was considered appropriate.   

[40] Mr Wanikau confirmed that the largest meeting convened by Te Rūnanganui o Ngāti 

Hikairo attracted some 250 persons, far short of the number of owners who participated in 

the postal ballot.  In any event, there is no evidence before the Court as to how many of 

those 250 persons are actually owners in the land.  Mr Wanikau also confirmed that recent 

meetings of marae that he was a representative of usually attracted between 30 and 60 

persons.  This too is far less than the number of owners participating in the election process 

through the postal ballot.  In fairness, it should also be noted that a general meeting might 

only attract a similar number of specifically Ngäti Hikairo owners. 
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[41] Moreover, if there had been opposition to this method of voting any owner could 

have sought directions from the Court.  The remedy of injunction was also available.  

Neither step appears to have been taken.  Indeed, those now opposing the appointments 

decided to participate in the process.  That is understandable in the circumstances and I make 

no criticism of them for doing so.  In addition, I am not suggesting that owners should be 

forced into Court to seek injunctions against their whanaunga on every occasion where a 

point at issue arises.  However if those now opposing the process had sought directions once 

they saw the notice, and efforts to discuss the matter with the trustees had not provided a 

satisfactory result, then a conference could have been convened at short notice by telephone.  

That might have resulted in an alteration to the election timetable, inclusion of the 

representation model or even a postponement of the election by postal ballot until such time 

as proper directions were obtained from the Court.  At the very least it would have provided 

those opposing the appointments with the opportunity to be heard before the election had 

concluded. 

[42] Meantime, I am satisfied that the application to appoint trustees complies with s222 

of the Act in every respect.  In the absence of any meritorious objection to compliance with 

that provision I see no reason why the trustees cannot now be confirmed.  In the specific 

circumstances of this case however, the tenure of those appointments cannot be open ended.  

The beneficial owners had supported a hapū representation model.  Even though that model 

appears to have been used only a handful of times in over half a century, it is not difficult to 

understand a desire to retain such a system in the absence of a formal decision by the 

beneficial owners to support a change.  It may be appropriate that interim appointments only 

are made for a set period until the present challenges facing the trust concerning potential 

Treaty claim issues outlined previously by the trustees are in hand. 

Changes to the trust order in 2003 

[43] It was said that the beneficial owners were not aware of the change made to the trust 

order in 2003 which replaced the reference to hapū representation.  Section 351 of the Act 

provided for the compulsory review of all ahu whenua trusts within three years from them 

coming into force of the Act.  Under that provision the Court is empowered to confirm a 

trust order without variation, or vary the terms of the order in such manner as it thinks fit, or 

make an order terminating the trust.  For the period 1993-2003 it would appear that the trust 

had not been subject to the compulsory review.  That was the responsibility of the former 

trustees. 



[44] When conducting a review of this trust in 2003 Judge Savage availed himself of 

s351 of the Act.  This is because s351 provides jurisdiction for the Court to amend a trust 

order of its own motion.  Alternatively, s244 sets out the process for variation which includes 

sufficiency of notice, opportunity for discussion and sufficiency of support.  Accordingly 

section 351(2) was the only provision available to the Court when the trust order was 

amended in 2003.   

[45] Mr Chapman for the Ngāti Turangitukua Māori Committee in his detailed written 

submission to the Court emphasised concerns over the process that resulted in the trust order 

being amended without notice to or input from it was said the beneficial owners. Mr 

Chapman underscored the need for participation by hapū in the nomination process:
16

 

 

The men and women who formed this trust at the time put Tūwharetoa on the map in the 

area.  They knew the difficulties of balancing out Law and LORE.  So they pulled a model 

which said the people will need to take advised decisions.  So from 1955 until whenever it 

was until 2003 and to 2011 our people had maintained that relationship by the people they 

chose through the process they utilised.  Why people are now upset is because all that has 

been thrown out with the baby, the bath water and come up with a model that says now 

there’s only seven trustees.  There’s another 11 or 12 which reflect the hapū that were named 

originally.  There’s actually no place within there for hapū to be able to mandate 

representation of any sort.  That’s a failure. 

[46] As I have mentioned, s351 of the Act provides the Court with the necessary 

jurisdiction to vary the trust order of its own motion.  That said, it is not difficult to 

understand the desire of owners to participate in the decision making surrounding any 

changes to the trust order.  Indeed, s244 of the Act (in contrast to s351) prevents the Court 

from varying a trust order on its own motion without input from the beneficial owners.  If 

the owners wish to revisit that step then at least five options are available to them.  They 

could seek leave to apply for a rehearing out of time, they could seek leave to appeal out of 

time, they could apply to the Chief Judge under s45 of the Act, they could seek a judicial 

review in the High Court or they could seek a variation to the existing trust order through 

ss231 and 244 of the Act.   

[47] It may be that the convening of a meeting of owners to discuss amongst other things 

variations to the trust order may be the most expeditious means for achieving a return to 

representation on the basis of hapū.  The trustees could also conduct a poll by post to 

ascertain the wishes of the owners as to whether or not they favoured a restoration of the 

hapū representation model. 
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[48] For completeness I note that this is not the only occasion where there has been issue 

taken with the appointment of trustees for this trust following attempts to comply with the 

requirement for nomination and election from the hapū named in the 1965 trust order.  It will 

be remembered that trustees were appointed for a three year term and that the trust order also 

provided for annual meetings.  Neither provision has been followed as originally intended.  

There should have been at least 17 triennial elections since 1956 and 55 annual meetings.  

However, there do not appear to have been many requests for the Court to investigate or 

intervene to compel elections and meetings to remedy this non-compliance.  It was always 

open to the owners to do so at any time during that period.  As foreshadowed, the evidence 

on the Court file suggests that there have only been perhaps six general meetings and an 

even lesser number of elections. 

Failure of the former trustees to convene meetings 

[49] It was also said that the former trustees had agreed to convene a meeting of owners 

to discuss the administration and management of the trust.  In any event, I note that the 

trustees were directed to convene such a meeting.  I was also told that the trustees had 

agreed to call a meeting in 2009 but this too had not eventuated.  However, when pressed, 

those opposing the present application could not provide a satisfactory response as to why 

the former trustees’ failure to convene meetings was not drawn to the Court’s attention.  In 

short, it was always within the owners’ power to seek the Court’s direction to have the 

trustees ordered to convene a meeting, or for replacement trustees to be appointed, or for the 

Court to issue an injunction compelling compliance with such orders or face removal.   

[50] Mr Smallman stated that the owners would have preferred not to travel down that 

pathway and instead deal with matters amongst the former trustees and the owners.  That 

approach however did not appear to have produced any satisfactory outcome for the owners 

over at least a three year period.  As foreshadowed, I was told that the former trustees had 

agreed to hold a meeting in 2009 and yet when this was not done no further steps appeared 

to have been taken by any of the owners.  Instead, the current trustees, in concert with the 

former trustees, gave notice of an election to be held by postal ballot.   

Meeting of owners to be convened 

[51] For a period of nine years, from 2003 up until the hearing before me, it appears that 

there has been no meeting of owners, even though the trust order from the outset has 

required annual general meetings of owners.  The Court had directed the former trustees to 



convene a meeting but this has not occurred.  Unsurprisingly, given recent events and the 

appointment of the interim trustees, the owners are anxious that a meeting should be called.  

I agree.  It is essential that a meeting be convened for the purpose of informing the owners as 

to the activities of the trust.  Obviously, the current trustees are not responsible for the 

conduct of their predecessors as Dr Severne noted.  I also understand that many of the 

former trustees are now deceased.  No doubt the current trustees will liaise with the former 

trustees to obtain as much information as possible to pass on to the owners’ meeting in due 

course. 

[52] Annual accounts for the trust should also be prepared as far as this is possible.  Put 

another way, the current trustees cannot be held responsible for the activities of their 

predecessors.  Even so I am confident the former trustees will co-operate with their 

successors to ensure that all of the information they possess is passed on to the current 

trustees to assist them and the trust’s accountants prepare proper accounts for presentation 

and for filing with the Court.  The owners are entitled to this information and doubtless the 

current trustees will wish to ensure that the accounts and any other relevant material is 

placed before the owners for their consideration. 

Proposals to vary the current trust order 

[53] The issue of hapū representation can also be considered at the meeting of owners.  

The owners may also wish to consider amendments to the trust order to restore clauses on 

hapū representation.  I have considerable sympathy with the notion of hapū representation as 

I emphasised at the hearing.  There are many examples in the records of the Court where 

owners have agreed to organise themselves on the basis of hapū representatives.  This is 

particularly the case for Māori reservations including urupā and marae.  Examples include 

Owae Marae in Waitara, Te Whare o Toroa Marae in Whakatāne and in generations past 

Kokohinau Marae in Te Teko.   

[54] Representation on a hapū basis is also a means whereby individuals who have been 

improperly excluded from ownership lists through the nefarious practices of the Native Land 

Court, via the effects of iniquitous succession legislation or by the activities of the Māori 

Trustee and the conversion fund, can subsequently be restored to the beneficiary class and 

again obtain entitlement to participate in the business of the trust.   Taken to its ultimate 

extreme the device of the whenua tōpu trust can be utilised to re-enfranchise those 

individuals who may have been excluded unfairly through legal processes and circumstances 

over which they may have had little control. 



[55] The owners and trustees may also wish to consider variations to include minimum 

standards of ability, experience and knowledge to ensure that the most suitable nominees are 

considered possessing a range of skills required for this onerous responsibility.  However, it 

must be emphasised again that until such change has been approved by the owners it is the 

owners alone who have the legal right to vote at a meeting.  This is an ahu whenua trust and 

not a Mäori reservation so the conventional rules concerning the rights of owners to vote at 

meetings must apply. 

[56] Any owner who wishes to have proposals to vary the trust order considered by the 

meeting of owners should advise the trustees in writing setting out in detail any such 

proposals within 30 days from the date of this decision.  The trustees will then have to 

consider any proposals and decide whether or not they should be included in the notice for 

the meeting.  Alternatively, the trustees may elect to seek directions from the Court once 

they are in receipt of any proposals to vary the trust order.  The recent experience of the 

Opepe Farm Trust concerning consultation with beneficial owners on proposal to vary the 

trust order may serve as a useful example to draw in as many of the owners as possible into 

any process designed to seek a broad mandate to change the trust order. 

Decision 

[57] Paula Hinewai Rihia, John Atirau Hura, Rakeipoho Taiaroa, Te Kanawa Pitiroi, Eric 

Thomas Hura Walters, Te Maari Rangikoaea Gardiner and Charlotte Marewa Severne are 

confirmed as responsible trustees for Lake Rotoaira Trust for twelve months from the date of 

this judgment or until further order of the Court. 

[58] The trustees will convene a meeting of beneficial owners within four months from 

the date of this judgment.  The agenda for the meeting will include annual accounts, minutes 

of the last general meeting of owners, a report of the activities of the trust and general 

business.   

[59] The trustees may also include in the notice for the meeting a reference to discussion 

on variations to the trust order.  For the avoidance of doubt, if any beneficial owner seeks to 

have particular variations discussed at the meeting then they have 30 days from the date of 

this decision to send their proposals to the trustees.  The trustees may then include reference 

to particular proposed variations in the notice for the meeting or if in doubt they may wish to 

seek directions from the Court. 



[60] The trustees will file within 14 days following the meeting a copy of the draft 

minutes and any reports provided to the owners for consideration by the Court.  On 

receiving that evidence the Court may then issue further directions.   

[61] The present application for the appointment of trustees is concluded and dismissed.   

[62] There will be no order as to costs. 

 

Pronounced in open Court at                           am/pm in                                               on 

 

this                            day of                                                                                2012 

 

 

 

 
L R Harvey 
JUDGE 

 


